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Statement of Issues Presented for Review 


Did the complaint tail state a claim under I e 
rman or Clayton Acts? 
Did the District Court err in granting summary judg 


Sherman and Clayton Acts claims, despite 
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Should the "non-federal" claims have been dismissed 


for lack of jurisdiction after five years of litigation? 
j Did the District Court err in refusing to grant appel 
lants threshold motion for separate trials? 


Did the District Court err in failing to consider events 
| 


barred py the statute of limitations in granting summary judg 


ment on the antıtrust ıssues 
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During this entire period, plaint” Is, as Cat be noted 
the footnote below, made numerous efforts to commence 
lepositions. Each time, the Court, or the Magistrate illowed 
Defendants more time for their depositions and deferred 
plaintiffs’ time for discovery In the end. defendants moved 


; dismiss and for summary judgment without plaintifis 


iaving had any depositions 
© b t 


Plaintiffs did serve written interrogatories on defendants 
early in the case. The answers, w hich were not readily forth- 
coming, contained objections to the most pertinent in- 
terrogatories. Plaintiffs moved to compel answers to these 

terrogatories but were never able to obtain a ruling from 
the Court (See fn. Discovery History, supra) 


Plaintiff's attempts to obtain production and discovery 


were deferred until the end of December, 1974. Initially, 
Jlaintiffs had objected to a "non-mutual" production request 
because of the admittedly highly competitive relationship be- 
tween the parties and the confidential nature of their 
‚perations (A 234). The Court denied the motion (A 236) and 
defendants had a complete examination of every facet ol 
plaintiffs’ business* from income tax returns to purchases, 
sales, customers, expenses, salaries and operations ( R. 64) 
When plaintiffs were fina!ly allowed to examine defendants 
documents, thev were g 'd access only to limited records, 


namely: certain ınvolc ı purchases (A 490; A 547. A 39 
R 63) 


Plaintiffs had an pportunity oniy to scan these records 
ind were never able to complete the defendants’ documents 


'ven in the limited categories to which defendants made no 


):bjection (A 54 1335) 
Facts 
A. The Principal Parties 


Plaintiff" Frey Concrete, Inc. (hereafter "Frey", "Frey 
Concrete" or "piaintiff") has been in the business of 
producing and selling ready-mixed concrete in the Buffalo 
area since the late '40s (A 110, 165-6). Frey Concrete is à 
family corporation founded by and run by the family of, the 
late George C. Frey (Complaint 1% 2-3, A 8, 109, 167) 


Defendant Pine Hill Concrete Mix Corp. (hereafter "Pine 
Hill") has also been in the business of producing and selling 
ready-mixed concrete in the Buffalo a-za since the late "40s 
(A 172, 8) 


During this initial, and very much circumscribe very Í 
dants' records, plaintiffs were only able to sampl ts in 
purchase records s turned out to be the tip ts ( 
through J following A 522). Apparently, defendants had it 
allowed plaintiits to see defendants! invoices which revealed ndan 


rebate system whereby defendants other companies such as the defendants 


Regent Guadc Land-Fill, etc. have rebated to defendants to the extent of 
almost $500,000.00 a year which made it possit for defendants t ul 
prices and sell at a loss (See Facts, “E infra). It was developed during thi 


time that defendants had vast purchases of cement from outside the stat 


and outside the United States (See Facts I”, infra). After this 
spection, defendants removed th imaging material from the fi 
plaintiffs were not allowed to in any further information in this con 


nection (A 551) 

" Subsequent to the commencement of this action Frey's itching plant 
company ind. Frey's ready-mıx delivery ere merged ınto 
sıngie company, under the name Frey Concrete, Inı A 289; R.&Y 


p 4) A 

( h lH! | ffs 1 leer { rar 
190). Thus all plaintiffs can be deemed to be ! single plaintiff for purposes 
f 


of this appeal 


D ] Ludwig F. Kal s the I ] £ 
shareholde f Pine H s wel C lant 

rporation Complaint * 5, A 9 82 NN ); 7 167 
IRA 

Defendants Pfohls (hereatter collectivel Ptol ) 
corporation known as Pfohl B Inc. (and its liquidating 
directors) h defendant Pine Hill acquired 1957 (A 
170. 504-5, 522). Defendant Kahle immediate issu | tł 
presidency of Pfoh! (R. 22. Exhibit 8, following A 177; A It 
6. 467) 


B. Relationship of the Parties 


Pine Hill and Frey compete in the ready-mixed concrete 
market in the Metropolitan Buffalo Area Frey is Pine Hill's 


largest competitor (A 251, 268, 380, 570-1, 589-91, 506 R.89 


p. 40. Complaint cc 10, 4, 16, 28, A 11-12, 18) 


Defendant Kahle controls Pine Hill and detendants Kahle 


and/or Pine Hill control defendants Regent and Pfohl, and 
potential defendants Quadco and Land-Fill (Comp ey 5 

23. 26 & 28: AY, 14-15, 17: A 383, 415, 465, 493-4, 298, 182 
IRA 192 


Pine Hill's volume is approximately 150,000 yards/year” ( 
521). Frev's volume i. about 50 of Pine Hill's volum 
ERT: TES 

Pine Hili also sells, and uses ncrete grit and concrete 
gravel (hereafter “grit” and "gravel ).'" Pine Hill purchased 


some of this from the defendant Regent Sand and Gravel 


Corp. (hereafter “Regent’’) and reseils it to Frey. This 
and gravel was produced at Frey's former plant, which its 
to Pfohl in 1949, and which Ptohl, in turn, sold to defendants 
in 1957.'' Frey was Pine Hill's largest customer for thi 

ind gravel, and theonly ready-mixed concrete customer. A 


it was the only customer supplied rrom its former plant (A 


4772 


306, 268, 258). Regent pays as much as $90,000 per year 
to Pine Hill in inter-company charges (A 512-3, 383; R. 60, p 


& 
) 


laintiff sought to add as additional parties detendant, two 
affiliates of defendants, Quadco Hauling Corp. (hereatter 
'Quadco”) and Lancaster Sanitary Land-Fill, Inc. (hereafter 


'Land-Fill") but no ruling was ever made thereon (A 289) 


Quadco, which was formerly owned by Pfohl and was in- 
cluded in Pfohl's 1957 sale to Pine H (R.72, Exhibit B 
following A 522), was used by Pine Hil deliver its gravel to 
Frey at a charge of 704 to 904 per ton. Quadco rebated to Pine 
Hill as much as $144,000 per year (A 510, 266, 294-9, 360-1) 


Land-Fill, which was also owned by defendants, was 
company which filled-in, with garbage and refuse, deten- 
dants' excavated gravel lands, and rebated to Pine Hill as 


> 


much as $444,000 per year (A 509-10, 553) 


Plaintiff charged that defendants used the Regent, Quadco 
Land-Fill and other rebates and/or inter-company charges as 
a means of subsidizing, by $3.30 per yard, defendants’ below 
cost sales of ready-mixed concrete, at a "fixed price rf 
$22.00 per yard over 5 operating years, which price was as 
much as $3.00 per yard below plaintiff's price (Exhibits C to J 
following A 522, A 506-7, 521, 588, 361-2, 296-8, 304, 252, 


+ 


25S. 266: R. 63, p. 8) 


In 1969, defendant ised Pt ela ] eed r 
€ to 1957 conveying Frey's gravel plant to Regent, rather than Pine H 
A 467. Complaint * * 26 & b). A 9-10). Early in tł ise, defe 


laimed that Regent was not an perating mpany \ 25 


( [he Readv-Mixed Concrete Product 


Cor C f ed ot cement ter, concrete ] 
grit u 1 diameter (herea gr ind coarse 
iggregates, such as Number | and/o Number 2 grav (unde 

or under | respect v. and hereafter “grave \ 
yard f concrete contains between 1.5 to 1.75 tons of gr 
ind gravel on a 5 SQ basis (A 263, 360; ( ompiait ea 14-15 
A S. R 22 Ext t f lowine A 177). For si al ap 

plications yncret ay also contain specia additives and/or 

light-weight aggregates (A 563-4 

The binder in concrete is cement, manutactured | 

h 


Depending on the application, each 


yard of increte may contain between 4 to 6 


nent 


us 


& 1 B 


t and grave totaling between | to tons are usec 


[he gravel is mines 


| reer 


washed and screenea 


natural and inevitable 


washing process ( A 418. 275-6 169 * 6. 364) 


Prior to 1949, Frey and Pine Hill each had tneir own grave 


pits or supplies, as well as their own washing ind screening 


plants. Frey sold its gravel supply ind washing plant'* t 


Dasis, al prevaning pit p! es ncg 


quantity 


Exhibit | following A 17 1. 304-6, 311 47-51, 500-2 


The purpose (f the agreement was 1 nsure Frev « a gri 
and gravel supply, so that uld compete with Pine Hill 
which had its own plant and supply (A 347-51). To this end 
the agreement prohibited Pfohl from entering tne ready 
mixed concrete business (Exhibit 1, © 7, following A 177) 

Pfohl also had a first opt n on anv gravel deposits sub 


sequently acquired by Frey (/bid 


irrangement from 1949 to 1957 They mutually negotiated 
prices ind terms for the sale of grit and gravel (A 166-9, and 
Exhibit 1. ** 16-17 & Exhibits 2-7 following A 177). Pfohl | 


was obligated by the agreement to deliver the grit and gras 
into plaintiff's bins, without additional charge, (A 166, and 
Exhibit I, 4% 11 & following A 177 

In 1957 defendants acquired Pfohl, Frey's sole sour 
supply of grit and gravel at its Lancaster plant, and Fre 
supply contract (Exhibit B, * 13, following A 522, A 465 
This climaxed a series of gravel acquisitions and gave Pir 
Hill a 100% monopoly over all of the available gravel'” 11 
Erie County (A 305-6, 514-5, 170, Complaint * * 28, 16-17 
22, A | et seq.) 

Pine Hill, almost immediately, raised the price of grit an 
gravel to Frey (A 170-1, and Exhibit 1, © 17 & Exhibit 8 


Pfohl violated this by ng with defendant Regent 


washing 
iused plaintiff t 
i St 


representec e excessive oisture 


wercharge by Pine Hill (A 261 296-304 
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| plaintiff) lefendant 


'd any further expansion 


A 312 


Defendants simultaneously gravel prices at 
ynably high 


unreasona 


Th ] t 1 pur 1 f 
yeting n ) | et 
[ ne Í 


st n te prices. P H inag 

ke away all but three of I oncret à 
ind defendants were able to substantia inderbid | ! 
ilmost al nmerc rk. Typica Pine Hill iintained 
the pric r wall-mix cret it a below-co é f 
$22.00 per yard from Apri 9 til th itigatio va 
dismissed (A 252-5, 262-70, 296-304. 361-2. 506-8. $ 

Defendants xed and maintained this 1971 pric despite 
double-digit inflation substantial cement price increases 
and a host of other increases which would have indicated at 
east a $25.00 per yara price For xamp defendants main 
tained this fixed price despite: cement increases of $1.7 per 
yard of concrete. claimed pravel and delivery increases of 
»U. 55 per yard; labor and equipment increase ind “dout 
digit inflation" which made it a "below-cost"'"* price (A 
254-7, 278, 304, 502-3, 515-6, 521. 239. 279-8] 

Defendants were apparently conducting a two pronged 
price offensive against plaintiff —F/RS7 by fixing high grav 
ind delivery prices for Frey, its largest gravel cust r in or 


der to force Frey to raise its increte prices; and SECONDL ) 
by fixing a below-cost $22.00 concrete pric for th« 


Buffalo market, and using these artificial y depressed pri 


to actively purloin Frey's customers. Frey was unable to meet 
this $22.00 price ind had to raise its prices to $23.70. and 
finally to $25.00,'" just to break-even (A 588. 52] ^) 


expenses t uU C 


gravel and trucking prices to Frey: and Secondly, by sub 
sidizing Pine Hill s below st concrete sales by rebates and 
ter-company h d acks from Pine Hill's affiliates n 


uding the defendant Regent 


First is to grit and gravel pri lefendants unilat tly 

sed gravel prices, tailored to the competitive result Pine 
Hill wished to achieve in its offensive against Frey 

In 1968, when Pine Hill wanted to eliminate Frey as a com 
petitor, it raised the price of grit by almost SU $2. 20 
$3.20 per ton) while only raisi the gravel price by * ($2.40 
to $2.50 tor No ind $2.20 to $2.30 for No. 2), despite the 


fact that defendants admit that grit and gravel are mac 


simultaneously—and that vou can't mak me without the 


In 1974, defendants reversed their strategy, and in order to 
force Frey to buy their grit at the already exorbitant price of 


$3.50 per ton, raised the gravel price $.50 per ton without 


aising the grit price 


Defendants’ grit and gravel pricing policies were out-of 


step with the out-of-county quarries tnal Frey tinally had to 


Jüé/ton. and sought a further increas A 23 239 


Pine Hill J/1 Claim f trucking xpensc ind s 1974 
laım tor increased trucking expenses was based on 4 
repr ntation that "an independent trucker’ was hauling ihi 
grit a d gravel to Frey (A 245 133 It later d veloped that 
he so-called “independent trucker was Quad¢ in affiliati 


of defendants, which they bought from Ptohl at the same time 
that they purchased Frey's gravel supply and plant from 
Pfohl. It also appeared that Quadc was rebating to Pine Hill 
is much as $12,000 per month (A 503, 190 Exhibit B and 


Exhibits H through J following A 522) 


It also developed that defendants claims of a 70¢/ton or 
XX/ton trucking expense were unfounded. The distance to be 
covered was only 200 feet (See labeled photograp! of Frey's 
batch plant and Pine Hill's—formerly Frey's Pavement Road 
gravel plant (A 301). At 70¢/ton Quadco was making a profit 


f about $340 per day on Frey (about 1500 per day at 90¢/ton) 
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Defendants’ Miscellaneous Restraints 


practices 


ittempts 1 Ci i icquisitions 


i series ( yractice V ich restrained 


uded 


customer 


IV Retusing t deal with plaut 
dant Regent to sell to plainti 
Regent sold to Pine Hill (R. 56. p. 14) 


v—Using information from pretria li 
plaintif records to defendants competitive advantage 
and refusing to submit their own similar records for 
discovery despite agreement therefor (A 15, 38 404 


5. 387, R. 64, pp. 1-5, R. 89, p 2 


H. The Concrete and Gravel Markets Involved 
Because of its weight, concrete, as well as its ingredients 
(grit and gravel) can not be economically transported, and 


compete in close proximity to their plants 


Plaintiff and defendants compete in the Buffalo 
Metropolitan Area, which is also known as the Niagara Fron 
tier Area. The "market" is the ready-mixed concrete and 


gravel market in and about the Niagara Frontier (A 569-70 


591, 12) 
I. The Cement Market Involved 


[he cement market involved is the Buffalo Metropolitan 


Area which is serviced by and from interstate and in 


ternational producers (A 570. 589-1, 596-8) 


Both Canadian and American out of-state producers ac 


tively cumpete in this market to affect sales in the Buffalo 


area.** “Volatile” pricing is one of the features of this com 
petition. Pine Hill's annual sales of 150,000 yards of concrete 


tured in the Buffalo area, or ın New 


24 No cement i$ manuta 


within the Buffalo Marke 


require approximately 187,500 barrels ot m 
Frey, at about half of this, requires almost 100,000 barrels 
[he total cement market is about $3,000,000 per year, of 
which 50% is interstate and 50% is international (A 568-9 


565-8, 587-9, 590-9) 


Defendants' actions directed against plaintiff, with the ın- 
tent of decreasing plaintiff's share of the n arket, have ap 
parently tended to cause plaintiff to receive less favorable 
cement prices in this market (A 569, 590, 587) 


J. The "Commerce" Involved 


The interstate commerce involved and adversely affected 
by the actions herein, is multi-faceted and inter-related 


I—The ready-mixed concrete and construction in- 
dustry in, on and for the Niagara Frontier, includes: Buf- 
falo Harbor: Buffalo Port of Entry into and from 
Canada; Buffalo International Airport; Federal Defense 
and Governmental agencies. International Peace and 
Railway Bridge- over the International Boundary and 
waters; federal nterstate highways; interstate electro- 
magnetic communication; interstate and international 
railroad facilities; United States post office facilities; in- 
terstate and international power and communication 
facilities, interstate and international bus and truck 
terminals; United States Army flood control projects; 
Great Lakes, Niagara River harbor breakwalls; etc. (A 
491-5, 583-6) 


2— Plaintiff Frey and defendant Pine Hill directly im- 


port across state and international boundaries: approxi- 
mately $2,000,000 cement annually from Ontario, Ohio 
and Michigan (of this approximaicis $1.7 million is ship- 
ped, brought into the State by the manufacturer, and 
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POINT I 


Defendants monopolized and restrained trade in 
the concrete, gravel and cement markets in violation 
of Sherman Act 531 and 2. 


Detendants 


D " 


monopolized the grit and gravel markets ind atter 


monopolize the ready lixed concrete market, in the Buf.alo 


Area in violation of Sherman Act § 2 


Defendants, by said acquisitions, and their other restraint 
also restrained trade in said markets, as well as in the 


market, in violation of Sherman Act 8 1]. ^ 


Defendants’ actions achieved for them an almost 
nopoly in the gravel market, a 50% 

1 
4 


xec increte market ind more favorable 


narket than were available to plaintiff 


tate and foreign trade and commerce, were at 
empted to be, and were in fact, monopolized and restrained 
This is not a "pinch" or "squeeze" case—but r 
direct and astating restraints, and actual monopolization 
EE N men portswear Mfg. Ass'n, 336 US 460. 464. 93 
L.Ed. 2d 805 (1949); U. S. v. Yellow Cab Co.. 332 US 218, 
+. 91 L.Ed. 2d 2010 (1947), Montague & Co. vs. Lowry. 193 | 
38. 48 L. Ed. 608 (1904): Fortner Ente rprises v. U. S. Steel 
US 195. 22 L.Ed 2d 495 (1969). l $. v. Socon y- V « uum 


1129 (1940) 


POINT H 


Defendants’ actions constituted 


Sherman Act | 


Gravel price fixing: 


B. Concrete price fixing: 


*upplier Acquisition: 


the sole supplier 


oncrete plant 


monopoly 
the Buffalo a (See I 
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ILLS 


Refusals to Deal: 


illow defendant Regent to 


jJlaintiff on the same terms 
t sold grit and gravel 


endant Pine Hill: especially after de 
acquired plaintiff's grit and gravel supply and 


$ and washing 
plant from detendants Pfohl, and plaintiff's 


gravel supply 
agreement. Defendants admitted that Regent sold its er 
tire output 


including from plaintiff's former 


defendant Pine Hill, and required plaintiff to 
Pine Hill. Meanw hile d 


I 
deal with 


etendants had a rebating arrange 


ment between Pine Hill and Regent and their other gravel 


ACQUISITIONS 


IS We 


is between Pine Hill and Quadc 


lass 


S 253, 9 L.Ed. 2d 


vs. Hartford Accident & 


1975 tdolph Coors ( 


POINT Ill 


Defendants' discriminatory pricing,rebates, tie-ins, 
acquisitions, and, refusals to deal, monopolized 
and/or restrained trade in the concrete, gravel and 
ready mix markets violated Clayton Act SS 2, 3 & 7, 
Robinson-Patman Act 3 2(a) and Sherman Act SS 1 & 


Even without the benefit of any discovery except some 
itial Interrogatories, many of which were never answered 


and a limited scan of certain of defendants’ records, it ap 


peared that defendants had engaged in a compendium of 
iolations of the antitrust laws 
These included price discrimination, discounts, waiting 
time edits, and rebates to concrete customers, tie-in sales 
th free or cheap fill and credit; vertical and horizontal 


gravel and concrete acquisitions, price fixing; refusals to deal 
with plaintiff for gravel on the same wholesale terms as en 


oyed by defendant Pine Hill, etc. (see Facts, “G supra) 


Especially when viewed in the light of defendants’ t 
tiered horizontal, and its vertical, monopolization of gravel 
and concrete ind especially defendants vertical 
monopolization of plaintiff s supplier, these predatory ac 


tions, must be presumed to have adversely affected the in 


POINT IV 


"in" com- 


Defendants and plaintiff were engaged 
merce and defendants’ actions adversely "affected" 


commerce. 


P 4 
| it 
raged with C E 
A N i th A 
1 i i | 
A. Ready-Mixed Concrete 
l inufactur sale and de ery of ready xed 
ré ind with 1 pect to Id V 
ri ” ( l | A m [ 
X t i i i K 
l IKWA 
Fa H" & “JS 
De 


B. Cement, cement additives and aggregates 


[ i | 11 ] 
5 it C cnt addi ] gnt 
vcigh g gat I substant imou > Fact 
pP AUN 
€. Concrete pre-cast products 
The sale of concrete for use in cast concret products 
shipped across state boundaries in “not unsubstantial 
amounts Ser Facts )( 3) 
| laintiff turther submits that, and a fortiori, defendants’ ac 


tions adversely "affected" saia commerce within the neaning 


of the Sherman Act 


Because of the basic nature of the products, the weight of 
he ingredients ana the product, and the ubiquitous use of th« 
product in every phase of construction, the ready-mixed con 
crete and the cement industries in each local metropolitan 
irea, traditionaliy have been considered to be the relevant 
market within the purview of the Sherman and Clayton Act 
U. S. v. Richter Concrete Corp. et al., 328 F Supp 1061, 1971 
Irade Cases € 73, 520, Consent Decrees 1972 Trade Cases * 
74, 151 (S.D. Ohio, 1971-2); Johnson v. Ready Mix Concrete 
Co., 38 F Supp 930 (D. Neb., 1970); U. S. vs. Teamsters Local 
639. 32} Supp. 594 (DC 1940); Consolidated Edison Co. vs 
Di! Hi, 1970 Trade Cases ** 73,218 and 73.358 (SDNY 
1970), OKC Corp., et al., Federal Trade Commission Docket 
4802, CCH Trade Regulation Reports € * 19,369 & 4330.63 
(1970). See also Federal Trade Commission "Enforcement 
Policy with Respect to Vertical mergers in the Cement [n 


dustry CCH Trade Regulation Reports * 4520 (Released 


ik 
ge r IC acquisit TY iny ready X 
pa ent consumer which N 
[ i ALLI Darrel I [ j M 
^ nsid red to l tıtu 
Juisıt Italics supplici 
Ihe Distr Court failed t nprehend that the Supr 
irt s decis in Gulf Oil Cory Copp Paving ( 119 US 


42 L.Ed. 2d 378 (1974) did not extend to ( layton Act or 


rman Act Claims involving the liquid asphalt il (€ 
nent in j ise) even though it was manufactured wl 


tnin th Stat if California; nor did the ( pp decisi x 


nd to Sherman Act claims involving asphaltic concre 


[he Supreme Court noted it pages 192-3 of its opin u 
uorari was limited to the applicability of Clayton Act §§ 3 
nd 7, and Robinson-Payman Act $ 2(a). to production of 
i icrete f Mrasta ) Lions I t State high 
eft endant he ( lid not m for dismissal of 


^ 
7 
= 
^ 
2 


i harges I icCquiring i npetitor I pric 
riminat he ile and distributior [ asp t | 

190- 1 
D 4 ~ X x 

x) OCK $ I | 
| ^ " it 4 Act " 

i 
f ind Clayt \ R I 
=. M € ( J 


POINT V 


Plaintiff was deprived of its rights to 


» discovery 
and to thereafter serve an amended complaint, befor 


facing a motion for summary judgment. 


A. Plaintiff was not allowed any depositions 


During the entire tive 


tir e-year history of this action, piat 
was never allowed to take a single deposition! Plaintiff served 
18 separate pleadings*' requesüng the right to take 
depositions, (see “Discovery History” set forth under 
"Statement", supra). Defendants, ct 


| the other hand, deposed 
plaintiff on numerous occasions and completed ali 
desired depositions (R. 90-101: A 617-1073) 
At the conclusion of the defendants’ final deposit 
plaintiff on December 30, 1974, the Magistrate stated 


"The only 


thing that might remain would b« 
mencement 


ind the continuation of 


the cor 


ut 


the examination of 
the defendar s by the plaintiff ***" (A 1075; R. 101, p 
105, et seq 
That day never came since on January 10, 1975 defendant 
moved for summary jud 


gment and for 
plaint (A 406) and on January 24 


stay plaintiff's discovery (A 479) 


Plaintiff thereafter made 5 separate written applications t 
: the Court ruled on 


the Court to continue its discovery before 
defendants’ motion to dismiss (A 1235, 488-52 


22. 547, 1330 and 
580-599) 
“ Plaintiff also made numerous requests | ffidavits, Court a, 
pearances and briefs 
` y 
, 


B. Plaintiff could not get answers to material interrogatories 


Plaintiff served two sets of interrogatories (A 43 & 80) 
Plaintiff had to move several times to overrule the objections 
and compel answers to the interrogatories (A 77, 91, 94, 161 & 
225) When it finally received the answers there were many 


¡bjections. The objections related to some of the most per 
tinent*? questions (A 71, R. 14, and A 182, 188, 192, 195 & 
199). Plaintiff never received any ruling on these motions on 


defendants’ objections, and never received any further an 


swers to its interrogatories 
C. Plaintiff had very limited document inspection 


Late in the case, and on the eve of defendants’ motion to 
dismiss, plaintiff was allowed a limited "scan" of certain of 
defendants’ records (A 547, 1335). Plaintiff thus discovered 
defendants’ rebate system, through some invoices which 
defendants inadvertently allowed to remain in the limited 
records they furnished to plaintiff. When this was discovered 
defendants removed them from the files (A 551) and all 
plaintiff has is a few handwritten excerpts (see Exhibits "C" 


through “P following A 522, & Facts “E”, supra) 
D. The Court dismissed because of the absence of depositions 


Most strangely, after denying plaintiff the right to take 
depositions, the District Court dismissed for lack of evidence 


of commerce in the depositions 


the depositions filed fail to set forth tacts re- 
vealing any further interstate activity or an effect on 
commerce sufficient to allow this action to proceed" (A 
612, Italics ours) 


g. Interrogatory No. 19 requesting the prices at which Regent sold 
gravel to Pine Hill and others (A 85, 196); No 20 requesting informat 
rebates (A 85, 196). No. 2 requesting information on relationship 


a 


I r f à t t ht i | er 
& ourt PE f I 11 tr E i if G 
and t | dismissed cause plaintill ] me [ 
I The motion for summary judgment was premature 
The Court in its opinior 
"Bi ¡se numerous lave een filed 
lepi ins taken, the primary tion before the Cour 
y judgment" (A 604) 


[he Court was apparently relying on FRCP 12(b) and (c 


which allow the Court to consider a motion to dismiss as one 


for summary judgment" and disposed ol as provided ın Rul 


56 


However. the Court ignored the proviso that “all parties 


shall be given a reasonable opportunity to present all materia 


made pertinent to such a motion by Rule 56". Plaintiffs 


repeatedly asked the Court, following defen« 


for discovery and leave t« file an amended complaint, and at 


the very least to compiete their discovery as ti th con 
merce” issues (A 1335, 518-9 522 7 1330. 580-99) 


F. Pla -tiff should have been allowed to serve an amended 


complaint after completion of its discovery 


In its opinion, the Court noted that plaintiff did not serve 
an amended complaint betore the Ci t ruled on defendant 
motion. On numerous occasions, plainulf informed the Cour 
that it would serve an amended complaint after it had n 
pleted discoverv (A 1336, 1330; R. 84, p g 


The Court insisted on seeing the amended complaint betore 


it would rule on plaintiff's many motions to serve 


ed complaint, and yet the Court would not allow plaintft 


lete discovery and have the depos ns, necessary 


comp 


draw an amended complaint he plaintiff submits that in th 


tne natul tne ain hich could be set 


the amended complaint. More than that required disc 


and depositions which the Court would not 


aintiff submits that amending a complaint w 


r depositions, is like building castles in the air and 


that plaintiff was entitled to complete its discovery and serve 


an amended complaint, if one indeed be needed 


Plaintiff was unable to convince the Court 
Magistrate to whom discovery was finally assigned, t 
simultaneous disc: very Or discovery in waves 
templated by the 1970 amendments to FRCP 26(d) 
Manual for Complex Litigation, entitled “Seque 


Discovery SÄ I. 11(g). 1.50, 2.00(c) & (d 


As noted under 


ludgment in Complex € 

‘Ordinarily a motion mmary judgment 
be granted until a re nable opportunity t 
liscovery has been 4 on this issue 
material to the summary judgment. fn 
Columbia Broadcasting System, Inc. 368 US 464 
2d 458 (1962)***' 


1 Supreme Court in its decision 


Paving Co., supra, noted tnat 


The District Court ordered full discovery as to jurisdic 
uon of Copps asphaltic concrete claims*** Copp was 


allowed full discoverv as all interstate commerce 


ISSUES 


POINT VI 


Pre-1966 activities were apparently considered “as 
part of the history" rather than as evidence of 


defendants" conspiracy. 


The District Court, in granting detendant r ( 
that "many of the allegations c yntained 11 e comp it ret 
o events which occurred long betore June Of ( I 
stated that they nay be considered as part ol ne I I 


^ 509-10) 


However, the Court then went on to Ne Id that there 


ailegation or evidence of an unlawful conspiracy 


combination" (A 610), and that "the affidavits supplied 

plaintiffs in this action relate only to tł laim of breac f 

contract by the dete ndants. but do not set forth in any way 
1 $ 


any facts which indicate an interstate activity under 


the antitrust statutes A 612) 

The only conclusion, inferabi from this. is that the Court 
ignored defendants acquisition In 1957 of plaintiff s sour 
of gravel supply. and defendants other monopolistic acts and 

videfice of a continuing combination con 


restraints a 


) 
N C «hich had the ult ite inter t p I t 
pe r and allowing detend $ iCqul f 
isiness at epressed price (see ( unt © © 27(l 2& 
28-30 A 7 B 
In any event, the c mplaint alleged, and the evidence was 


presented, that in 1969 defendant Kahle belatedly recorded a 
deed conveying plaintiff's gravel supply and washing plant t 
the defendant Regent (Complaint ©© 26 & 27 (hy; A 16-17 
165-467: the Deed from defendant Kahle. as President of 
Pfohl, dated "1957 was recorded on May I, 1969 (see tax 
stamp at bottom of A 466). This is the same defendant Regent 


defendants previously claimed was an inactive company 


135), but which now admittedly operates, sells gravel only 


Pine Hill. refuses to sell gravel to plaintiff at the same 


n 11 
that it > t 


prices it sells to Pine Hill, and makes substantial rebates 


to Pine Hill (1 G following A 177), and Facts, supra 


This is not just "history" as the District Court viewed it, but 
compelling "evidence" of an initial and continuing conspiracy 
and combination to m mopolize and restrain trade and 


damaged plaintiff 


We submit that, the District Court erred in granting defen 
lants’ motion for summary judgment, and treating plaintiff's 
pre-1966 allegations as "history" under the foregoing cir 
cumstances, and particularly where the Court denied plain 
tiff's discovery and depositions. particularly after they inad 
vertently stumbled upon defendants’ rebate system (see /n 
tependent laxicab Operators Assn. vs. Yellow Cab Co 278 I 
Supp 979, 986 (ND Cal, 1968); Dovebere vs Dow Chemical Co 


195 F Supp 337, 342 (E D Penn. 1961) 


POINT Vil 


Ihe District Court should not have dismissed the 
non-federal claims, after delaying for 4 years a 
ruling on plaintiff's motion for separate trials, and 
after holding over $100,000.00 of plaintiff's money. 


Assuming, arguendo, that the District Court properly 


dismissed the first claim for lack of federal jurisdiction under 
28 USCA $ 337, the Court abused its discretion in als 
dismissing the non-federal claims, particularly where the 
Court had refused to rule on plaintiffs early n for 


parate trials of the federal and non-federal claims and had 
| a note of issue therefor (A 161, 209), and atter the Court 
? 


had forced plaintiff to pay defendants the exorbitant delivery 


fee of 70€ per ton, and the Court was holding over 


c 


$100.000.00 in an escrow account (A 180, 265, 348 


See Watkins vs. Grover, 508 F 2d 920, 921 (9 Cir. 19 
Murphy vs. Kodz 15] F 2d 163, 167 (9 Cir. 1965); Gamage 
Peal, 217 F Supp 384 (ND Cal. 1962). Cf. Brough i 


Steel Workers of America 437 F 2d 148 SU | Cir 17 


Conclusion 


Stric g 
let da ton t smiss and u i ] t 
a i , 
ind rred in refusing t How plaint 

ete take depositions, and to the it Cervi 


in amended complaint in the light thereof 


\ppellants suggest that the Court consider, on remand, the 
desirability of remanding the case to a different District 
Judge in Buffalo or Rochester, or even in th 


southern district, or to a Master, for a fresh ipproach 


Appellants further submit that 


Court should be reversed. and the 


Dated Buffalo, New York 


September 8, 1976 


RAICHLE, BANNING. WEISS 
& HALPERN 

lttornevs for Plaintiffs-Ap; 

10 Lafayette Square, 

Buffalo, New York 14203 


Telephone: 716 852 7587 


AFFIDAVIT OF SERVICE BY MAIL 


State of New York 


County of Genesee ) ss.: =e = 
City of Batavia ) nde 
i$ k n ay ut being 
duly sworn, say: I am over eighteen years of age 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 
On the day of vates ¡ME 
I mailed copies of a printed riei in 
the above oase, in a sealed, postpaid wrapper, to: 
le i i LX 3 , i r 
te: ates t eals, ue i 
ew ederäl Lourt house 
Ley jare 
vEW k, New 1 
4 É , 35, nürewS, woo 1 + 
t tor uzak, Sq. 
, ew rk 1 + 


at the First Class Post Office in Batavia, New 
York. The package was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 


Sworn to before me this 


ntember 76 


UU ay of ""— 2! 


